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1 Introduction

1.1  Requirements for Pricing Regulations

Section 29 of The Telecommunications Act ("The Act") grants the Telecommunications
Authority of Trinidad and Tobago ("the Authority") the power to regulate the prices of
telecommunications services under certain market conditions. In particular, as outlined in
Section 29 (2) of the Act, the Authority may “...establish price regulation regimes, which may

include setting, reviewing and approving prices, in any case where-

(@) there is only one concessionaire operating a public telecommunications network or
providing a public telecommunications service, or where one concessionaire has a
dominant position in the relevant market;

(b) a concessionaire operating a public telecommunications network or providing a public
telecommunications setrvice cross-subsidies another telecommunications service
provided by such concessionaire; or

(C) the Authority detects anti-competitive pricing or acts of unfair competition.”

Most markets in the telecommunications sector are either currently serviced by one
telecommunication provider or in the early stages of competition. Therefore the determination
of market prices through the principles of supply and demand may not hold. Even in situations
where there may be a number of providers in a particular market for an extended period,
effective competition may not exist where market prices are determined purely on the basis of
supply and demand. As a result, the Authority may be required to develop alternative means of

facilitating an environment where prices in the market will maximize society’s welfare.

The Authority’s policy considerations in respect of pricing regulation, are contained in the Price
Regulation Framework. The approach followed in is based on the requirements of Sections 29
of the Act, for the Authority to define relevant telecommunications services markets, assess
whether there is dominance or exclusivity of supply within those markets, and impose price
regulation only so justified. The presumption, as indicated in Section 29(1) of the Act, is that in

the absence of dominance (jointly or otherwise) or proven anti-competitive behavior, prices will
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be determined by providers in accordance with the principles of supply and demand in the

market.

The purpose of the draft Telecommunications (Pricing) Regulations is to provide the legal
provisions to implement the Price Regulation Framework, and this consultation document has

been prepared to seck the views of the relevant stakeholders.

1.2  Review Cycle

As the telecommunications sector grows and develops into more competitive markets the need
will arise to revise and update the type of price regulation regime that is employed by the
Authority. And as such, this document will be modified in consultation with concessionaires,
stakeholders, interested parties and the public, as the Authority deems appropriate. The

maintenance history will be modified accordingly.

1.3 Consultation Process

On December 4™ 2006, the Authority published the first draft of this document and invited the
comments and recommendations from all interested parties. The first consultation period ended

on January 29" 2007. The Authority received several comments from the following parties:

Telecommunications Services of Trinidad and Tobago (TSTT)
Digicel (Trinidad) Limited
The Ministry of Public Administration and Information

Windward Telecom

YV V V V VY

Columbus Communications (Trinidad) Limited

The Authority has revised the draft document taking into consideration the comments and
recommendations received in the first consultation round. A “Decisions on Recommendations”
(DOR) Matrix has been included at Annex 1, which provides all the comments and

recommendations received and summarises the Authority’s decisions in respect of those. A
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significant change has been to exclude provisions regarding Accounting Separation which were

included in the previous draft, and place those provisions in a separate document.

The Authority is now seeking the views and opinions of interested parties regarding the
proposals made in this revised consultative document in accordance with the Authority’s
Procedures for Consultation in the Telecommunications Sector of Trinidad and Tobago. The closing date for

the submission of comments and recommendations on this document is September 19 2008.

27 June 2008 TATT 2/4/7



2  Draft Telecommunications (Pricing) Regulations

REPUBLIC OF TRINIDAD AND TOBAGO

THE TELECOMMUNICATIONS ACT (ACT NO: 4 OF 2001)

REGULATIONS

Made by the Minister under section 78 (1) of the Telecommunications Act

DRAFT TELECOMMUNICATIONS (PRICING) REGULATIONS, [ ]

Citation

Interpretation

27 June 2008

PART I
PRELIMINARY

These Regulations may be cited as the Telecommunications
(Pricing) Regulations, [ ], hereinafter referred to as "the
Regulations”.

These Regulations address the pricing of public
telecommunications networks and public telecommunications
services in the Republic of Trinidad and Tobago, and are made
pursuant to section 29 of the Act.

(1) In these Regulations:

“Competitive market” means a market in which none of the
concessionaires is dominant;

“Concessionaire” means a person or an entity authorized to
operate a public telecommunications network or provide a
public telecommunications service under section 21 of the Act;

“Consultation Procedures” means the Procedures for
Consultations in the Telecommunications and Broadcasting
Sectors in Trinidad and Tobago, established by the Authority
from time to time;

“Contested market” means a market in which two or more
concessionaires provide services and at least one is dominant;

“Dominance criteria” means the criteria referred to in
Regulation 9, and set out in Schedule B, pursuant to which the
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Authority will assess the dominance of any concessionaire in
any market;

“Dominant concessionaire” means a concessionaire that has,
in accordance with the process set out in Regulation 12, been
declared by the Authority to be in a position of dominance in a
market;

“Essential facility” means a facility that has been designated
as such by the Authority under Regulation 6;

“HHI” means the Hirschmann Herfindahl Index, a measure of
concentration in a market calculated using the market shares of
all concessionaires operating in that market;

“Market” means an identified group of telecommunications
services as set out in Schedule A, or defined by the Authority in
accordance with Regulation 4;

“Price cap” means a price control regime within a market or
group of markets in which a concessionaire is required to
reduce prices for a basket of services by a pre-determined
amount, or is allowed to raise prices for a basket of services by
no more than a pre-determined amount, on an annual basis;

“Price Cap Principles” means the principles to which the
Authority shall have regard when imposing price caps, as set
out in Schedule C;

“Price floor” means a price control regime within a market or
group of markets in which a concessionaire is prohibited from
pricing a service or services for less than a prescribed amount;

“Price Floor Principles” means the principles to which the
Authority shall have regard when imposing price floors, as set
out in Schedule E;

“Price review” means a process for the review of an existing
or proposed price for services;

“Price Review Panel” means a panel established under
Regulation 38 to conduct a price review;

“Rate of return regulation” means a price control regime
whereby a price is set so as to enable the concessionaire to
achieve a particular rate of return;

“Rate of Return Principles” means the principles to which
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the Authority shall have regard when imposing rate of return
regulation, as set out in Schedule F;

“Relevant market” means the market or markets within which
the Authority proposes to introduce a price control regime;

“Retail-minus price control” means a price control regime
whereby the price for a wholesale service is set by reference to a
retail price that uses the wholesale service as an input;

“Retail-Minus Principles” means the principles to which the
Authority shall have regard when imposing retail-minus price
controls, as set out in Schedule D;

“Retail price” means a price charged by the provider of a
service to end users of that service;

“Uncontested market” means a market in which only one
concessionaire provides services; and,

“Wholesale price” means a price charged by a provider of a
service to resellers of the service, or persons who use the

service as an input in the provision of other services.

(2) Terms not otherwise defined in these Regulations shall have
the meanings defined in the Act.

(3) A reference to a Regulation or subsection is a reference to
the relevant Regulation or subsection of these Regulations.

(4) A reference to a Schedule is a reference to the relevant
Schedule to these Regulations.

PART II

MARKETS FOR TELECOMMUNICATIONS SERVICES

Definition of markets

27 June 2008

4.

The Authority shall in accordance with the following procedure,
define the markets which will be used for the purpose of price
regulation in Trinidad and Tobago:

a) The markets set out in Schedule A shall take effect
upon the coming into effect of these Regulations. The
Authority may modify those markets using the process
set out in this Regulation 4.

b) The  Authority  shall identify  groups  of
telecommunications services that should be combined
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Review of defined
markets

27 June 2008

&)

into markets for the purpose of price regulation, based
on economic principles, applying tests and analyses as
the Authority considers appropriate based on
international best practice and the extent of

telecommunications development and liberalisation in
Trinidad and Tobago.

The Authority shall determine the appropriate scope of
the markets, both in terms of products and services
offered to consumers and geographical limits where
appropriate.

The Authority shall publish details of the proposed
markets on its website and shall conduct a consultation
on such market definitions with interested parties in
accordance with the Authority's consultation
procedures, and shall take into account the
representations made in that consultation.

The market definitions as determined by the Authority
in accordance with the foregoing process, shall be
published by the Authority in the Gazette and at least
one daily newspaper with circulation in Trinidad and
Tobago, and shall take effect fourteen (14) days after
publication.

Market definitions shall include at a minimum:

1. A description of the services comprised in the
markets, such description being adequate to
differentiate the service from other similar services;
and

5

i. A statement of the geographical limits of the
market.

The Authority shall review the markets defined in accordance
with Regulation 4:

Periodically as determined by the Authority, but not less
than once every three (3) years;

In response to any substantial change in market conditions;

At its discretion, in response to a request from a
concessionaire to conduct such a review.
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Designation of essential 6, The Authority may designate any facility in Trinidad and
facilities Tobago as an essential facility, having regard to the following
criteria:

1. The facility is exclusively or predominantly provided in a
market by a single or limited number of concessionaires;

ii. The facility is required by other concessionaires in order
to compete in that market;

iii. The facility cannot practically be duplicated or substituted
by the other concessionaires for technical or economic
reasons.

7. The process for designation of an essential facility shall
comprise, at a minimum, the following steps :

a) The Authority shall identify the facility, the
concessionaire who owns or controls the facility, the
service or services for which the facility is utilised (the
“relevant services”), the market or markets within which
those services are provided (the “relevant markets”), and
all concessionaires providing the relevant services.

b) The Authority shall publish in the Gazette and one daily
newspaper with circulation in Trinidad and Tobago, a
notice advising that it is considering designating the
facility as essential, , the service or services for which the
facility is utilised, the market or markets within which
those services are provided, and all concessionaires
providing the relevant services.

¢) Any concessionaire providing the relevant services in the
relevant market or markets may make representations to
the Authority on any matter relevant to the designation of
the facility as an essential facility (having regard to the
criteria set out in Regulation 6) such representations to be
made no later than twenty-eight (28) days after the date of
the notice published under sub-regulation 7.b).

d) The Authority shall provide a copy of all representations
made by concessionaires to the concessionaire which
owns or controls the facility, and shall afford such
concessionaire a further period of no less than twenty-
one (21) days to give further comments on such
additional information, and shall take into account any
comments received.
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Declaration of dominance

Criteria for assessment of
dominance

27 June 2008

8.

9.

10.

e) The Authority shall publish the draft of its assessment on
its website, and invite interested parties to provide any
comments on the decisions made therein. Such
comments must be submitted to the Authority within
twenty one (21) days of publication (or any longer
timeframe indicated in the publication) and the Authority
shall consider any comments received before producing
its final assessment. The publication shall contain at a
minimum, the following information:

1. The details of the facility;

ii.  The details of the concessionaire which owns or
controls the facility;

iii. A list of concessionaires providing the relevant
services;

iv.  Its decision as to whether or not the facility is
essential, giving reasons for its decision.

f) The final decision shall be published by the Authority in
the Gazette, at least one daily newspaper in circulation in
Trinidad and Tobago, and on the website of the
Authority, and any designation made therein shall take
effect fourteen (14) days after publication.

The Authority may declare a concessionaire to be dominant if
in the opinion of the Authority that concessionaire operates in
a market where, individually or jointly with others, it enjoys a
position of economic strength affording it the power to
behave to an appreciable extent independently of competitors,
customers and ultimately consumers.

The Authority will assess whether or not a concessionaire is
dominant in any market, using the dominance criteria set out
in Schedule B to these Regulations. The Authority may declare
two or more concessionaires as jointly dominant where
together they satisfy the dominance criteria.

The Authority may from time to time by publication amend
the dominance criteria to take account of any factors which
the Authority considers appropriate, save that such criteria
shall as a minimum provide for the consideration of the
following factors by the Authority:

a. 'The relevant market;
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Presumption of
dominance to be made in
certain circumstances

Procedure for assessment
of dominance

27 June 2008

b. The market share of the concessionaires operating in
the market;

c. Technology and market trends relevant to the market;

d. The power of the concessionaires operating in the
market to set prices; and,

e. The degree of differentiation among services in the
market.

11. In any assessment of dominance, the following presumptions
may be applied by the Authority:

a)

b)

A presumption that a concessionaire with a market
share of 40% or more of gross revenues in one or
more markets is dominant in those markets, which
presumption may be rebutted by the
concessionaire demonstrating to the Authority
that it is not in fact dominant based on the criteria
identified in the dominance critetia.

A presumption that a concessionaire having
control of an essential facility is dominant in
markets for which that essential facility is required,
which presumption may be rebutted by the
concessionaire demonstrating to the Authority
that it is not in fact dominant based on the
dominance criteria.

12. An assessment of dominance shall comprise, at a minimum,
the following steps :

(a) The Authority shall identify the market being assessed
(the “relevant market”) and all concessionaires providing
services in that market.

(b) The Authority shall consider whether the circumstances
in the market are such that any of the presumptions set
out in regulation 11 apply.

(c) The Authority shall publish in the Gazette and one daily
newspaper with circulation in Trinidad and Tobago, a
notice advising that it is conducting an assessment of
dominance, and identifying the relevant market and the
concessionaires providing services in that market. Where
the Authority has identified that a presumption is
appropriate in accordance with Regulation 11, the notice
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shall identify the presumption and any concessionaire to
which the presumption applies.

A concessionaire, in respect of which a presumption of
dominance has been identified in the notice, shall be
entitled to make representations to the Authority seeking
to rebut the presumption. Such representations shall be
made within six (6) weeks of the date on which the notice
was published.

Any concessionaire providing services in the relevant
market or any person likely to be affected by an
assessment of dominance in the relevant market may
make representations to the Authority on any matter
relevant to the assessment (having regard to the
dominance criteria) such representations to be made no
later than twenty-eight (28) days after the date of the
notice published under sub-regulation 12.c) above.

A concessionaire shall provide to the Authority on
request any information relevant to any of the dominance
criteria in respect of any assessment. Such information
shall be provided to the Authority forthwith.

The Authority shall provide a copy of all representations
made by concessionaires or other parties as well as any
other relevant information being considered by the
Authority to the concessionaires providing services in the
relevant market, and shall afford such concessionaires a
further period of no less than twenty-one (21) days to
give further comments on such additional information,
and shall take into account any comments received.

The Authority may, in its sole discretion, hold hearings to
invite and obtain representations from the public or any
sector of the public which the Authority considers
appropriate having regard to the dominance criteria.

The Authority shall publish the draft of its assessment on
its website, and invite interested parties to provide any
comments on the decisions made therein. Such
comments must be submitted to the Authority within
twenty one (21) days of publication (or any longer
timeframe indicated in the publication) and the Authority
shall consider any comments received before producing
its final assessment. The publication shall contain at a
minimum, the following information:
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Establishment of 13.
procedures where
necessaty
Review of dominant 14.
status

15.
27 June 2008

i.  The definition of the relevant market;

i. A statement of concessionaires operating in the
relevant market with their market share used for
the purpose of the assessment;

iii. A declaration of dominance in respect of any
concessionaires operating in the relevant market
which the Authority has determined to be
dominant in the relevant market;

iv. A classification of the relevant market as either
contested, or competitive.

() The final assessment of dominance in the relevant market
shall be published by the Authority in the Gazette, atleast
one daily newspaper in circulation in Trinidad and
Tobago, and on the website of the Authority, and any
declaration of dominance made therein shall take effect
fourteen (14) days after publication.

The Authority may, if it in its sole discretion considers it
necessary or appropriate to do so, establish by publication
procedures which expand on any aspect of the process for
assessment of dominance including the identification of
information to be submitted by concessionaires or other
interested parties, applicable data formats and times for
submission of information.

A dominant concessionaire may apply to the Authority to have
its dominant status reviewed. Such an application must be in
writing and must contain supporting evidence based on the
dominance criteria , as well as any other information which the
concessionaire wishes the Authority to consider in its
deliberations. The Authority shall in connection with such
review, be entitled to seek from any concessionaire such
further information as it may reasonably require in connection
with the review, and shall complete its review in a reasonable
timeframe, not exceeding six months from the date on which
it receives all required information. The process for a review
of dominant status shall be consistent with the process set out
in Regulation 12.

Where the Authority, having conducted a review under
Regulation 14, determines that the concessionaire under
review is not in a position of dominance in the relevant
market, it shall within fourteen (14) days of the completion of
the review publish a notice to that effect in the Gazette, at
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least one daily newspaper in circulation in Trinidad and
Tobago, and on the website of the Authority, and the
concessionaire shall cease from the date of publication to be a
dominant concessionaire in the relevant market.

Authority to maintain list

of market classifications 16, The Authority shall maintain on its website a list of markets
that have been classified by the Authority which list shall
identify any concessionaires who have been declared dominant
in those markets.

PART III
PRICE CONTROLS FOR TELECOMMUNICATIONS SERVICES

Notification of Price 17. No concessionaire shall change its price for any
Changes . . . .
telecommunications service, save in accordance with the
following:
i.  For services offered to the public, in respect of any

price increase, the concessionaire shall give notice to
customers no less than thirty (30) days prior to the
change taking effect.

ii.  For services offered to the public, in respect of any
decrease in price the concessionaire shall give notice to
the public at any time prior to the change taking effect.

ili.  For services offered to other concessionaires, the
concessionaire shall give notice to such concessionaires
no less than ninety (90) days prior to the proposed
change taking effect.

iv.  The concessionaire shall submit to the Authority a
written notification of the proposed price change no
later than thirty (30) days prior to giving notice in
accordance with sub-regulations 17 i, ii, or iii above.

v.  In each case, the notice shall identify the services for
which the price is being changed, the new price, the
date on which the change is to take effect, and the
period (in the case of promotional or temporary price
changes) for which the price will be effective.

vi.  Where a concessionaire is subject to a price control
regime which applies to the relevant price, the
concessionaire must, in addition to giving notification
under this Regulation, comply with the requirements of

27 June 2008 TATT 2/4/7



Price Control Regimes

Anti-competitive
behaviour

27 June 2008

18.

19.

the price control regime.

The Authority may in any case where there is only one
concessionaire operating a public telecommunications network
or providing a public telecommunications service in a
particular market, or where a concessionaire has a dominant
position in a market, or where a concessionaire cross subsides
one telecommunications service provided by it with revenues
from another telecommunications service provided by such
concessionaire, or where it detects anti-competitive pricing or
acts of unfair competition, implement such of the following
price control regimes as it considers appropriate upon
concessionaires in the relevant market:

a. Price caps;

b. Retail-Minus Pricing;

c. Price Floors;

d. Rate of Return Regulation;
e. Cost-based pricing.

The Authority shall consider any act by a concessionaire or any
affiliate of a concessionaire, which has the likely or intended
effect of preventing, substantially restricting, or distorting
competition in any market or markets, or interfering with the
operation of networks or the provision of services by any
competitor of that concessionaire, to be an anti-competitive by
that concessionaire. Without prejudice to the generality of the
foregoing, the following acts shall, in the absence of proof to
the contrary satisfactory to the Authority, be considered to be
anti-competitive:

a. bundling services, so that a concessionaire is required
when purchasing one service to purchase another service
that it does not require;

b.  offering a competing concessionaire more favourable
prices or related terms or conditions that are not justified
by cost differences, if it acquires another service that it
does not require;

c.  supplying services at prices below long run average
incremental costs or such other cost standard as is
identified by the Authority;

d. using revenues or the allocation of costs from one
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Imposition of price caps

27 June 2008

20.

21.

public telecommunications service to cross-subsidize
another public telecommunications service, except
where such cross subsidy is specifically approved by
the Authority;

deliberately reducing the margin of profit available to a
competing concessionaire, by increasing the prices for
the wholesale services required by that competing
concessionaire, or decreasing the prices of services in
retail markets where they compete, or both;

entering into anti-competitive pricing agreements,
including:

(i) price-fixing agreements, pursuant to which competing
concessionaires agree on or otherwise manipulate
retail prices;

(i) bid-rigging, pursuant to which competing
concessionaires manipulate the prices or conditions in
what should otherwise be a competitive tender
process;

(iii) resale price maintenance, pursuant to which a
concessionaire that supplies a competing service
provider with products or services attempts to
impose restrictions on the prices charged by that
service provider to consumers; and

(iv) exclusive dealing agreements, pursuant to which a
concessionaire enters into an agreement with another
party for the supply of products or services on an
exclusive basis and with related pricing incentives,
and where that exclusivity has or may have the effect
of substantially lessening competition in related
markets;

supplying to competing concessionaires facilities or
network elements at prices excessively above the prices
offered for providing the retail services utilizing such
facilities or elements.

The Authority may impose price caps on a concessionaire
operating in an uncontested market and on any dominant
concessionaire in a contested market. Price caps may be
imposed in respect of retail prices or wholesale prices.

(1) Where applicable, the Authority shall apply the Price Cap
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Procedure for imposition

of price caps

27 June 2008

Principles, set out in Schedule C when establishing price caps
in accordance with these Regulations.

(2) The Minister, acting on the advice and recommendation of
the Authority, may by order amend the Price Cap Principles.

22. Where the Authority considers imposing a price cap:

@)

(b)

©

G

©

®

The Authority shall identify the market or markets in
which it is proposing to introduce a price cap (the
“relevant markets”), all concessionaires providing
services, and all services included in the relevant markets.

The Authority shall publish a notice advising that it is
introducing price caps, identifying the relevant markets,
the concessionaires providing services, and the services
included in the relevant markets. The notice shall also
identify all concessionaires which, based on their position
in the relevant markets, would be subject to the price cap.

Any concessionaire providing services in the relevant
markets or any person likely to be affected by price caps
regime in the relevant markets may make representations
to the Authority on any matter relevant to the
introduction of price caps in the relevant markets, such
representations to be made within four (4) weeks of
publication of the notice under sub-regulation 22(b)
above.

The Authority may request from any concessionaire
operating in the relevant markets any further information
which it reasonably requires for the formulation of price
caps in the relevant markets, and such information shall
be provided by the concessionaire to the Authority within
twenty-one (21) days of the Authority’s written request to
do so.

The Authority shall provide a copy of all representations
made by concessionaires or other parties as well as any
other relevant information being considered by the
Authority to the concessionaire’s providing services in the
relevant markets, and shall afford such concessionaires a
further period of no less than twenty-one (21) days to
give further comments on such representations and
additional information, and shall take into account any
comments received.

The Authority shall, taking account of any representations
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made under sub-regulations (c) and (e), and information
provided under sub-regulation (d), and in accordance with
the Price Cap Principles:

1.

1.

define the basket(s) of services within the relevant
markets which the Authority proposes to make
subject to price caps and, where applicable, any
sub-baskets;

determine the elements of the price cap, which may
include but are not limited to:

Initial prices for each service within the price

cap;

The formula for a Price Cap Index to be used
to measure the maximum allowable average
price for each service basket;

The formula for an Actual Price Index to be
used to measure actual average price changes
for each service basket;

The criteria which will be used to measure
compliance by the concessionaire with the
price cap, which will include requirements to
submit information to the Authority and any
other matter which the Authority considers
appropriate;

Such adjustment factors as the Authority
considers appropriate for inclusion in the
price cap formulae;

Carry-over headroom features where the
Authority considers it appropriate to enable
annual carry forward of a concessionaire’s
rights under the price cap; and,

determine the appropriate duration of the
price cap.

(20 The Authority shall publish the draft of the proposed

price cap on its website and shall invite interested parties
to provide any comments thereon. Such comments must
be submitted to the Authority within four (4) weeks of
publication and the Authority shall consider any
comments received before making its final decision on
the price cap. The publication shall contain at a minimum,
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Imposition of Retail-
Minus Price Controls

Imposition of Price
Floots

27 June 2008

23.

24.

25.

26.

the following information:
1. The relevant markets;
ii.  The defined service baskets, and sub-baskets;

iii.  The names of all concessionaires subject to the
price cap;

iv.  The elements of the price cap as determined under
sub-regulation 22(f)ii above;

V. Compliance requirements, including and reporting
requirements or obligations;

vi.  The date on which the price cap shall take effect;
and

5

vii. Any other matter which the Authority considers
appropriate or necessary.

(h) The final price cap shall be published by the Authority in
the Gazette, at least one daily newspaper in circulation in
Trinidad and Tobago, and on the website of the
Authority, and shall take effect as stated within the
publication.

The Authority may impose retail-minus price control on any
wholesale price of any concessionaire operating in an
uncontested market, or of any dominant concessionaire in a
contested market.

(1) The Authority shall, in the imposition of retail-minus
price controls, take into account the Retail-Minus Principles
set out in Schedule D.

(2) The Minister, acting on the advice and recommendation
of the Authority, may by order amend the Retail-Minus
Principles.

(1) The Authority may impose a price floor on any retail price
of any concessionaire operating in an uncontested market, or

of any dominant concessionaire in a contested market.

(2) The Authority may impose a price floor on the price for a
service which is subject to a price cap regime.

(1) The Authority shall, in the imposition of price floors, take
into account the Price Floor Principles set out in Schedule E.
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Imposition of Rate of
Return Regulation

Imposition of Cost-based
Pricing

Procedure for imposition
of price controls
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27.

28.

29.

30.

31.

(2) The Minister, acting on the advice and recommendation of
the Authority, may by order amend the Price Floor Principles.

The Authority may impose rate of return regulation on any
concessionaire operating in an uncontested market, or any
dominant concessionaire in a contested market.

(1) The Authority shall, in the imposition of rate of return
regulation, take into account the Rate of Return Principles set
out in Schedule F.

(2) The Minister, acting on the advice and recommendation of
the Authority, may by order amend the Rate of Return
Principles.

The Authority may impose cost-based pricing on the price for
any interconnection service provided in an uncontested market
ot by a dominant concessionaire in a contested market, or on
the price for the use of or access to any essential facility, and
where the Authority detects that the price being charged is not
based on costs as defined in Regulation 36.

Cost based pricing shall be based on the concessionaire having
the same costs as those of an efficient operator in the relevant
market, unless the concessionaire provides evidence acceptable
to the Authority that different rates are appropriate.

Where the Authority considers imposing a price control under
Regulation 23, 25, 27 or 29:

(a) The Authority shall identify the market or markets in
which it is proposing to introduce the price control (the
“relevant markets”), all concessionaires providing services
in the relevant markets, and all services included in the
relevant markets.

(b) The Authority shall publish a notice advising that it
proposes to introduce the price control, identifying the
type of price control, the relevant markets, the
concessionaires providing services in the relevant markets,
and the services included in the relevant markets. The
notice shall also identify the concessionaires which, based
on their position in the relevant markets, would be subject
to the price control.

(c) Any concessionaire providing services in the relevant

markets or any person likely to be affected by price control
in the relevant markets may make representations to the
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Authority on any matter relevant to the introduction of
price controls in the relevant markets, such representations
to be made within four (4) weeks of publication of the
notice under sub-regulation 15.b) above.

The Authority may request from any concessionaire
operating in the relevant markets any further information
which it reasonably requires for the formulation of the
price control, and such information shall be provided by
the concessionaire to the Authority within twenty-one (21)
days of the Authority’s written request to do so.

The Authority shall provide a copy of all representations
made by concessionaires or other parties as well as any
other relevant information being considered by the
Authority to the concessionaires providing services in the
relevant markets, and shall afford such concessionaires a
further period of no less than twenty-one (21) days to give
further comments on such additional information, and
shall take into account any comments received.

The Authority shall, taking account of any representations
made under sub-regulations (c) and (e) and information
provided under sub-regulation (d), determine the price
control which it considers would be appropriate within the
relevant markets.

The Authority shall publish the draft of the proposed price
control on its website and shall invite interested parties to
make representations thereon. Such comments must be
submitted to the Authority within four (4) weeks of
publication and the Authority shall consider any
comments received before making its final determination
on the price control. The publication shall contain at a
minimum, the following information:

i The relevant markets;
il. The services to which the price control shall be
applied;

fii.  The names of all concessionaires subject to the
price control;

iv.  The details of the price control;

V. Compliance requirements, including and reporting
requirements or obligations;
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34.

vi. The date on which the price control shall take
effect;

vii.  The duration of the price control; and,

viii. Any other matter which the Authority considers
appropriate or necessary.

(h) The final price control determined by the Authority shall
be published by the Authority in the Gazette, at least one
daily newspaper in circulation in Trinidad and Tobago, and
on the website of the Authority, and shall take effect as
stated within such publication.

(1) A concessionaire subject to a price control implemented by
the Authority pursuant to these Regulations shall not provide
any telecommunications service which is subject to the price
control, save in accordance with the price control.

(2) A concessionaire subject to a price control shall comply with
all requirements for reporting and provision of information as
are set out in the price control.

(3) If, in the reasonable opinion of the Authority, it appears that
a concessionaire has in any manner failed to comply with a
price control to which that concessionaire is subject, the
Authority may by written notice to the concessionaire direct the
concessionaire to make any changes to its prices necessary to
comply with the price control. Such changes shall be made by
the concessionaire within the timeframes set out within the
notice.

(4) If, in the opinion of the Authority, a concessionaire has
exceeded the requirements of a price control or not met the
limitations of the price control, the Authority may in, its sole
discretion, by the giving of written notice to the concessionaire
modify the requirements of the price control for any future
period subject to the proviso that such modification may not
act to the detriment of the concessionaire.

Where the Authority considers it appropriate it may review
that price control in the same manner provided by these
Regulations for imposition of the price control, mutatis
mutandis.

Without prejudice to the Authority’s power to impose price

controls in respect of any service, the Authority may
commence a price review in respect of any price or proposed
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price for which price controls have not been imposed, where:

a) it reasonably suspects that the price has been set at a level
which results in a cross-subsidy or other anti-competitive
pricing or acts of unfair competition;

b) a price is to be introduced in an uncontested market; or,

¢) it has reasonable grounds to believe a proposed price
change will have a significant impact upon the public in
Trinidad and Tobago.

Where the Authority initiates a price review on the basis of
sub-regulation (b) or (c), the Authority may introduce such
additional procedures or public consultation as the Authority
considers appropriate in the circumstances.

The Authority shall give the concessionaire whose price or
proposed price is the subject of the price review written notice
of its intention to commence a price review. The notice shall
contain, at a2 minimum:

(a) The proposed price under review;

(b) A concise explanation of the grounds under which the
price is being reviewed,;

(c) Any proposed additional procedures or consultations
proposed under Regulation 35 (where applicable);

(d) Any directions under Regulation 36 (where applicable);
and,

(e) The date by which the concessionaire must make
representations under Regulation 37.

Where the price review concerns a proposed price change, the
Authority may also direct in writing that the concessionaire
postpone the price change pending the results of the price
review. The direction may contain any additional conditions
that are reasonably required to ensure compliance. The
concessionaire shall not take any steps to implement a price, in
respect of which the Authority has made a direction under this
Regulation.

A concessionaire who has been notified of a price review may,
within twenty-one (21) days of the notice, make any written
representations in respect of the decision to conduct the price
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43.

review.

Where, having considered any representations made under
Regulation 22, the Authority determines that it should
commence a price review it shall, within twenty one (21) days,
inform the concessionaire of its decision and establish the
Price Review Panel that will be responsible for the conduct of
the price review.

The Price Review Panel shall comprise three (3) members, one
of whom the Authority shall appoint as Chairperson. The
members may include members of the staff of the Authority
or external to the Authority and shall be chosen based on the
circumstances and expertise which the Authority considers
appropriate for the particular price review.

The Authority shall determine the terms of reference of the
Price Review Panel, which shall include a timetable for the
review which shall, save in extraordinary circumstances require
that the price review be completed within three (3) months of
commencement of the price review. The Authority shall
deliver a copy of the terms of reference to the concessionaire
and each member of the panel.

The Price Review Panel shall be responsible for the conduct of
its own processes, and shall act in a manner that is fair,
transparent, objective, non-discriminatory and consistent with
the terms of reference under which it was appointed.

Upon appointment of the Price Review Panel the Authority
shall publish in the Gazette and one daily newspaper in
circulation in Trinidad and Tobago a notice advising that it is
commencing a price review. The notice shall identify the Price
Review Panel, the services and prices in respect of which the
review is to be conducted, the market or markets in which the
services are provided, and the names of all concessionaires
providing those services. The date of the notice shall be the
commencement date for the price review.

During the course of the price review the Price Review Panel
may seck additional information from any source, including
but not limited to the concessionaire whose price is under
review. The Price Review Panel may also seek opinion from
independent experts. The concessionaire shall be afforded a
reasonable opportunity to make representations in response to
any information or representations from any person
considered by the Price Review Panel.
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The Price Review Panel may establish and conduct such
hearings involving the concessionaire and other interested
parties as it deems appropriate.

The Price Review Panel shall seek to ensure that it conducts
the price review with all due process in particular ensuring that
any concessionaire who provides the services the prices for
which are being reviewed are afforded a reasonable
opportunity to make representations on the price review.

The Price Review Panel shall submit its recommendation, as
well as reasons for its decision, to the Authority within the
period set out in its terms of reference, unless an extension
thereto has been granted by the Board of the Authority upon
prior application from the Price Review Panel.

The Authority may either accept or reject the recommendation
of the Price Review Panel. Where it accepts the
recommendation, the Authority shall make its final decision
based on and in all material respects consistent with the
recommendation. Where the Authority rejects the
recommendation of the Price Review Panel, it shall give
reasons for doing so, and the price or proposed price shall be

permitted to continue or be introduced.

The Authority may make any of the following decisions in
respect of a price review:

(@)  Determine that a price is anti-competitive or otherwise
unlawful, or contrary to the public interest, and in such
circumstances do any or all of the following:

1. Prohibit the concessionaire from introducing the
price;
i.  Require the concessionaire to modify or withdraw

the price from the market;

ii.  Require the concessionaire to compensate any
person who has paid the price since the
commencement of the price review.

(b)  Determine that the price is not anti-competitive or
otherwise contrary to the public interest, and in such
circumstances permit the price or proposed price to
continue or be introduced into the market.

The Authority shall publish its final decision in the Gazette
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51.

52.

53.

54.

55.
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and one daily newspaper with circulation in Trinidad and
Tobago, and shall send a copy to the concessionaire. The
decision shall take effect as stated within the publication.

The Authority shall not commence a review in respect of the
same price, within twelve (12) months of the completion of a
price review.

PART IV
COMPLIANCE

A concessionaire that breaches or fails to comply with any
provision of these Regulations, without prejudice to any other
applicable remedies under the Act or otherwise, or any
compensation payable in any dispute resolution proceedings,
commits an offence and shall be subject to a fine of up to fifty
thousand dollars ($50,000).

The Authority may take such steps as it considers appropriate
to verify any information provided pursuant to these
Regulations, including exercising its inspection powers under
the Act.

PART V
GENERAL REGULATIONS

Unless otherwise specified, where the Authority is required by
these Regulations to publish any matter, the requirement shall
be satisfied by the publication in the Gazette and one daily
newspaper with circulation in Trinidad and Tobago, a notice to
that effect.

The Authority may issue written directions to any
concessionaire for the purpose of compelling compliance with
these Regulations. A concessionaire shall comply promptly with
any direction made by the Authority pursuant to this
Regulation.

The Authority may from time to time for the purpose of
clarification, by publication, issue guidelines on any aspect of
these Regulations. Such guidelines may either be of general
application or specific to a proceeding.

Where these Regulations provide a timeframe for the doing of
any act by a concessionaire, the Authority shall in its sole
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discretion have the power to extend such timeframes. Such
extension shall be in writing to the concessionaire, and may be
granted upon the request of the concessionaire or otherwise as
the Authority considers appropriate.
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Schedule A

Markets (Regulation 4)

L DEFINED MARKETS

1. Retail Markets

Domestic Fixed Services

(a) Access —Residential: Access to the public telephone network at a fixed location
for residential customers.

(b) Access — Business: Access to the public telephone network at a fixed location
for business customers.

(©) Voice Calls: Publicly available domestic public telephone services provided at a
tixed location.

(d) Internet: Publicly available Internet services provided at a fixed location.

(e) Private Leased Circuits: Point-to-point or point-to-multipoint circuits for the
dedicated use of an individual retail customer, irrespective of the technology
used to provide leased or dedicated capacity.

International Services

) International Voice Calls: Publicly available international public telephone
services provided on any network.

Mobile Services

() Voice Calls: Publicly available domestic public telephone services provided on a
public mobile network.

(h) Messaging Services: Publicly available messaging services provided on a public
mobile network.

(@) Internet: Publicly available Internet services provided on a public mobile
network.

2. Wholesale Markets

Domestic Fixed Services

(a) Unbundled Access: Wholesale (physical) network infrastructure access
(including shared or fully unbundled access) at a fixed location.
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(b) Broadband Access: Wholesale non-physical or virtual access including bit-
stream access at a fixed location.

(© Internet Services: Wholesale Internet services offered to concessionaires for the
purposes of providing Internet services at the retail level.

(d) Interconnection Services — Origination: Traffic origination services provided on
a public fixed telecommunications network.

() Interconnection Services — Transit: Transit services provided over a public fixed
telecommunications network.

63 Interconnection Services — Termination: Traffic termination services provided
over a public fixed telecommunications network.

(@ Domestic Leased Circuits: Wholesale terminating segments of domestic leased
lines and wholesale trunk segments of domestic leased lines, irrespective of the
technology used to provide leased or dedicated capacity.

(h) International Backhaul Domestic Services: Wholesale domestic circuits used for
the provision of backhaul services from an international landing station to
domestic network points of presence.

International Services

@) International Leased Circuits: Wholesale terminating segments of international
leased lines and wholesale trunk segments of international leased lines,
irrespective of the technology used to provide leased or dedicated capacity.

Mobile Services

G) Interconnection Services — Origination: Traffic origination services provided on
a public mobile telecommunications network.

k) Interconnection Services — Termination: Traffic termination services provided
over a public mobile telecommunications network.

The geographic area of all of the above markets is national.
CLASSIFICATION OF MARKETS

HHI is calculated by the Authority as the sum of the squares of the percentage market
shares (by gross revenue) of all concessionaires providing services in the market.

“Uncontested” — Only one concessionaire providing services in the market.

“Contested” — More than one concessionaire providing services in the market, and HHI
is greater than 1800.
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“Competitive” — HHI is less than or equal to 1800.
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Schedule B

Criteria For Assessment of Dominance (Regulation 7)

Market Share and Trends in Market Shares

The persistent holding by a concessionaire of a substantial portion (generally 25% or
more) of the total market share in terms of (i) subscriber numbers, (i) traffic volumes,
(iii) gross revenue, and or (iv) capacity, is a factor in favour of a finding of dominance
by that concessionaire in that market.

The Authority shall measure subscriber numbers based on the total number of
subscriptions to all services in the relevant market.

Persistent means for a period of six (6) months or more.

Size of Concessionaire’s Undertaking
An advantage over competitors as a result of a concessionaire’s relative size is a factor in
favour of a finding of dominance of that concessionaire.

Such advantages may exist as a result of economies of scale or scope, production
capacities, distribution or other activities outside the market under consideration.

Access to financial resources

Easy or privileged access to financial resources on a scale that places a concessionaire at
an advantage over its competitors or leads to barriers to entry by other concessionaires
is a factor in favour of a finding of dominance of that concessionaire.

Vertical Integration

High barriers to entry as a result of a concessionaire controlling upstream and
downstream markets, or having the potential to adversely affect competition by levering
market power in upstream and downstream markets, is a factor in favour of a finding of
dominance in respect of that concessionaire.

Diversification of Products or Services

Where a concessionaire bundles the supply of a service in which it is dominant with
other services even where the bundled services are supplied separately, and where the
bundling has the effect of creating barriers to entry or leveraging the concessionaire’s
dominance across markets, such conduct may be a factor in favour of a finding of
dominance of that concessionaire.

Countervailing buying power

An absence of, or low, countervailing buying power among customers such that that
concessionaire has the ability to increase its prices without significant loss of
revenue, is a factor in favour of a finding of dominance of that concessionaire.

Barriers to Entry
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Barriers to entry into the relevant market as a result of, for example, any of the
following is a factor in favour of a finding of dominance:

1. Legislative or regulatory requirements.
i.  Government policy.
ii.  Anti-competitive pricing behaviour.
iv.  Non-price behaviour such as increased promotions
v.  The concessionaire owning or having access to resources or assets not similarly
accessible by its competitors.
vi.  Sunk costs.
vii.  The concessionaire having agreements (e.g. distribution, rights, etc.) that its
competitors are not privy to.

VIII. Power of concessionaire to set prices
The ability of a concessionaire to set prices in the relevant market independently of
market conditions, competitors, customers and consumers, is indicative of dominance
of that concessionaire in the relevant market.

IX.  Excess pricing and profitability
The ability of a concessionaire to set prices in the relevant market in such a manner
that its profitability in that market is consistently and significantly higher than the
competitive level (where prices are based on efficient costs), is indicative of
dominance of that concessionaire in the relevant market.

X. Lack of active competition on non-price factors
A lack of competition in the relevant market on non-price factors such as quality and
variety of services is indicative of dominance.

XI.  Barriers to switching
Limits on the ability of customers to switch from the concessionaire’s service(s) in the
relevant market to another competitor’s, is a factor which favours a finding of
dominance.

XII. Customers ability to access and use information
Limits on the information available to customers on various aspects of the services (e.g.
price, quality, customer service, customer benefits) in the relevant market that
empowers customers to act based on differences between providers in the relevant
market, is a factor in favour of a finding of dominance.

XIII. Technological trends
A significant advantage by a concessionaire over its competitors as a result of its ability
to provide services using the latest or more advanced technologies is a factor in favour
of a finding of dominance.

XIV. Degree of differentiation among services in the market
The ability for a concessionaire to differentiate its services in the relevant market from

that of its competitors in a manner that gives it a significant advantage over its
competitors, or discourages entry into the market, is a factor in favour of a finding of
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dominance.

Such differentiation may exist in terms of quality, performance, innovatory or novelty
features, packaging, or by advertising subjective qualities of the service.
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Schedule C

Price Cap Principles (Regulation 21)
Establishment of Price Caps

The Authority shall establish price caps for each service basket defined in accordance
with these principles, that will allow annual average price changes in that basket less
than or equal to the difference between the price index for that year adopted in
accordance with these principles, and adjusting efficiency factors determined by the
Authority in accordance with these principles.

Determination of Service Baskets

The following factors shall be considered in defining service baskets:

1. The degree of flexibility to be accommodated by the concessionaire in setting
prices.

1. The need to define sub-baskets where appropriate.

1il. The need to prevent anti-competitive pricing behaviour within the price cap by

setting sub-caps or floors for certain services within a basket or any other type
of restriction where appropriate.

iv. The level of competition that exists in the provision of the services to be
regulated under the price cap.

V. Design simplicity and practicability.
Determination of Initial Prices

The Authority shall determine the initial prices of the services subject to the price cap.
Such determination will be based on the extent to which the concessionaire is earning a
reasonable rate of return (no less than concessionaire’s weighted average cost of capital
(“WACC”)) or an unreasonably high rate of return, in the relevant service basket based
on revenues generated from services in the basket. If the concessionaire’s revenues are
not sufficient or the concessionaire is earning unreasonably high profits, the Authority
shall determine the extent to which adjustments should be made to the price cap regime
to enable the concessionaire to adjust prices within the term of the price cap such thatit
achieves a reasonable return, or the extent to which existing prices should be adjusted
immediately to address any unreasonably high profits.

The Price Cap Index

(a) The Authority shall adopt a price cap index (“PCI”) to measure the maximum
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allowable average price for each service basket, which will be calculated as follows:
PCI, = PCI, X[1+PI,- X+ Z + Q]

Where:  PCl,is the price cap index for the Service Basket in year t
PCI,, is the price cap index for the Service Basket in year t-1
PI, is the price index for year t
X is the efficiency factor
Z.is the exogenous factor for the Service Basket for year t
Q is the quality of service factor for the Service Basket

(b) The PCI shall initially be set as 100 in the base year, and will increase in
subsequent years based on the values of PI, X, Z and Q.

(©) The Authority shall adopt a price index (PI) for each year, which may be the
consumer price index or such other index as the Authority considers appropriate in the
circumstances.

(d) The Authority shall, using financial models, productivity models or benchmarks,
determine an appropriate efficiency target (the “X-factor”), which will be the basis for
the maximum rate at which prices within the Service Basket are permitted to change
during the control period. The X-Factor shall be calculated such as to ensure that the
concessionaire obtains a reasonable rate of return within the price controls.

(e) The Authority may, where it considers it appropriate, include as an additional
adjustment factor a quality of service factor (“Q-Factor”) or an exogenous factor (“Z-
Factor”), which shall be determined by the Authority. Any Q-Factor shall be consistent
with the quality of service obligations contained in the applicable concession or
regulations.

Assessing Compliance

(a) For any price cap, the Authority shall monitor compliance through the use of an
actual price index (“API”), which will be a measure of the actual average prices charged
or to be charged by the concessionaire in respect of the service basket. Where a
concessionaire changes or proposes to change any price which is included in a service
basket subject to a price cap, the API calculated with the change or the proposed
change in price must not exceed the PCI for the period within which the price change is
to take effect.

(b) The API shall be calculated for each service basket using the following formula:

n| P, r.
API/ = API, x 1+Z{ (G mn}
i=1 I:)(i,t—l) R(t—l)

Where:
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API is the actual price index following proposed price changes
API, is the actual price index based on existing prices
Py is the proposed price of service i

P, . is the existing price of service i
lia is the revenues generated from service i based on existing prices

R iy is the total revenue from all services in the basket based on existing prices

n is the number of services within the basket

(©) The API shall initially be set as 100 (or the same value as the PCI) in the base
period. The API will change depending on the ratio of the proposed price charge to its
existing charge for the identified service weighted by that service’s relative portion of
the total revenue for all services in the service basket.

(d) The Authority may, where it in its sole discretion considers it appropriate, allow
a concessionaire subject to a price cap to implement a price change that exceeds the
permitted increase for a given year, where that increase is warranted as a result of the
concessionaire opting not to implement an increase in a previous year. Such
consideration must be requested by the concessionaire in writing, and the Authority
may make its approval subject to such reasonable conditions as it considers appropriate.

Duration of Price Caps

The Authority shall determine the duration of a price cap in a manner which the
Authority considers will ensure stability in the relevant market and other related
markets, and to allow periodic reviews to take account of changing market conditions.

Unless otherwise determined by the Authority with reasons, the minimum price cap
duration shall be three (3) years.

Price Cap Rules and Procedures

When implementing price cap controls the Authority shall determine such procedural
rules as it considers appropriate for the purpose of ensuring the effective administration
of the price cap control in a fair, efficient, transparent and non-discriminatory manner.
Without limitation to the generality of the foregoing, such rules shall include the
following requirements for the concessionaire subject to the price cap:

1. Additional requirements for notification of price changes for services subject to
the price cap.

1. Requirements for periodic submission to the Authority of information required
for assessment of compliance with the price cap;

1. Rules and limitations on promotional offers for services subject to the price cap.

1v. Requirements for the submission of data required by the Authority for the
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purpose of assessing the relevant markets to determine the effectiveness of the
price cap.
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Schedule D

Retail-minus Principles (Regulation 24)

I. Application of Retail-minus

The Authority may apply retail minus regulation to a single set of services or a
combination of services depending on:

» the extent to which the costs of services in a bundle are similar;

» the extent to which (if a portfolio approach were adopted) the concessionaire
could price squeeze or behave anti-competitively while complying with the
retail minus; or

» the extent to which there is competition in the relevant retail service market (s)
between the concessionaire and his competitors to whom he is providing the
wholesale service(s) under review.

II. The Retail-minus formula
P,=P—¢
Where,
P, = Retail minus derived wholesale price
P, = Retalil price
c = represents the incremental cost of providing the retail service (IC)) minus

the incremental cost of providing the wholesale service (IC,).

II1. Selection of Retail Price

The Authority may use promotional, special or discounted retail prices in the retail
minus formula, if those prices exist within the market for more than half of the period
under review. Otherwise, the Authority shall use the average price of the retail service
over the period under review.

The Authority may also use a retail price even if it is not for a pure resale product of the
wholesale service, but will in such circumstances subtract any exorbitant profits from
the retail price before it is used in the formula. Any retail price used would ensure that
the concessionaire receives a rate of return no less than its weighted average cost of
capital.

In determining whose or which retail costs should be included in the retail minus
formula, the Authority shall seek to use costs that are most reflective of efficient costs
in accordance with the Costing Methodology established by the Authority from time to
time.
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Determining the “minus”

The incremental retail costs that may be excluded by the Authority in determining the
wholesale price include those associated with:

Retail product management and product development;
Sales, marketing and advertising;

Customer care costs;

Number services;

General support or any other overheads that could be attributed to retail services;

YV VvV ¥V VY V V

Billing and collection costs (including bad debt).

The Authority will also include the incremental costs associated with providing the
wholesale service in determining the final wholesale price. Such costs may include those
associated with wholesale billing or any other administrative cost and investment costs
incurred in providing the wholesale service. The Authority will determine the extent to
which these costs should be recovered from the concessionaire’s wholesale customers
and its own retail customers depending on the extent to which retail customers would
benefit from competition in the relevant retail market(s).

The Authority shall in its discretion determine the manner is which the minus is
expressed (fixed monetary value, percentage of retail price or hybrid) depending on the
underlying cost structures of the services under consideration such that there is
minimum potential for anti-competitive behaviour while complying with the retail
minus.

Setting of the Wholesale Price

The Authority will set the price of a wholesale access service with respect to the selected
retail price. The price is reduced to take account of the costs incurred in provision of
retail services that are not incurred in the provision of the wholesale access services.
These “retail activities” may include:

1. Retail product management and product development;
ii.  Sales and marketing costs;
iii.  Customer catre costs; and,

tv.  Billing and collection costs.

27 June 2008 TATT 2/4/7



Schedule E

Price Floor Principles (Regulation 26)
I. Imposition of Price Floors

The Authority may implement price floors only where it detects anti-competitive
pricing or acts of unfair competition in any market, in respect of which it considers
that price floors would be an appropriate manner in which to address such conduct.

I1. Guidelines for Imposition of Price Floors
The Authority shall have regard to the following when implementing price floors:

1. The retail price must be no less than the wholesale price plus the direct
incremental cost of the concessionaire’s pure retailing functions.

1l. The retail price must be no less than the concessionaire’s wholesale price,
plus the direct incremental cost of the concessionaire's pute retailing
functions, plus the difference between the concessionaire’s direct
incremental cost to provide the wholesale facility to itself and its direct
incremental cost to provide that same facility to its competitors.

1il. The retail price must be no less than the concessionaire’s direct incremental
cost to supply the product, plus the profit margin it could earn from selling
the essential input to its competitors.

iv. The profit margin on the concessionaire’s price for the retail product must
be no less than the profit margin it earns from selling the essential input to
its competitors.
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Schedule F

Rate of Return Principles (Regulation 28)

I. Application of Rate of Return Regulation

The Authority shall only use rate of return regulation if, for any reason, it is not possible
to use any other form of price controls, or where it considers it necessary to do so in the
interests of the public.

II. Rate of Return Formula

Whenever the Authority determines that the application of rate of return regulation is
necessary or appropriate, it shall use the following general formula:

Where,

R=Bxr+E+d4d+T

The revenue requirement.

The rate base or the amount of capital or assets the concessionaire uses or
needs to use to provide the service(s) under consideration.

Allowed rate of return or the cost the concessionnaire incurs to finance its
rate base (includes both debt and equity) and will be no less than the
concessionaires weighted average cost of capital (WACC).

Operating Expenses. This includes the costs of items such as supplies,
labour (not used for plant under construction), and items for resale that
are consumed by the concessionaire’s business in a short period of time.

Annual depreciation expense which is the annual accounting charge for
wear, tear, and obsolescence of plant.

Taxes. All taxes not counted as operating expenses and not directly
charged to customers. These may or may not include income taxes
depending on accounting rules for income taxes.

In calculating the rate base, the Authority shall:

27 June 2008

1.

use current cost accounting in determining the cost of plant in service;
determine a test period or year that is representative of the periods over

which prices will actually change while being long enough to represent
normal operations;
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iii.  Determine whether the plant in service over the test period should be
valued based on an average monthly balance, the end of period balance or
the average of beginning-of-year and end-of-year balances.

The concessionaire’s operating expenditure, depreciation and WACC shall be
determined in accordance with the principles of the Authority’s costing methodology.
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Made this day of 2008.

Minister of Public Administration

Laid in the Senate this day of 2008.

Clerk of the Senate

Laid in the House of Representatives this day of
2008.

Clerk of the House
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ANNEX I: Decisions on Recommendations

The following summarizes the comments and recommendations received from stakeholders on the first draft of this document (dated December 6™ 2006), and the decisions made by
TATT as incorporated in this revised document (dated June 27", 2008)

Document
Sub-Section

Interpretation

Section 3.

Submission
Made By:
Stakeholder
Category'

Ministry of
Public
Administration
and Information,

Comments Received

There is ambiguity surrounding the definition of certain key
terms, such as “anti-competitive procedures”. Such ambiguity
may be remedied by the use of explicit definitions in this section

Recommendations Made

TATT need to remove all
ambiguity by using explicit
definitions in this section.

TATT’s Decisions

The Authority has sought to include
definitions where appropriate.

(MPAI)
Windward In the aforementioned document, the Authority makes reference | TATT need to define “relevant | Noted. The term has been removed.
Telecom to “relevant concessionaire” and the proposed regulations fail to | concessionaire”

formally define that term.

“Dominant concessionaire”

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

The determination of dominance by the Authority should be in
accordance with established and published criteria.

The Authority agrees with TSTT’s
comment. Criteria, as well as a
procedure  for revision and
publication have been included in
the revised document.

“Price cap regime”

Telecommunicat
ions Services of

Itis not clear what is meant by “relevant market” in the definition
of “Price Cap Regime”. The price cap regime will encompass a

The Authority need to clarify
this drafting.

Noted. The drafting has been
clarified.

! Regional regulatory or Governmental agencies, Existing service and/ or network provider and affiliates, Potential service and/ or network providers and affiliates, Service/ Network Provider Associations/ Clubs/

Groups, General Public
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Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category’
Trinidad  and | number of markets by combining services within a basket.
Tobago (TSTT) | Therefore, there will not necessarily be a single relevant market.

“ Uncontested market”

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

The word “sub-regulation”
should be used for “subsection”.

Noted.

PART Il : MARKETS FOR TELECOMMUNICATIONS SERVICES

Definition of markets

Section 4.

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT has provided a detailed response to the Authority’s Price
Regulation Framework consultation which includes our
comments on market definition which should be read together
with this response. In summary, TSTT considers that the market
definition stage is a crucial and fundamental stage to the
subsequent assessment of dominance and it will be important for
the Authority to be able to explain and defend the market
definitions it has adopted; otherwise any subsequent
determinations of dominance could be challenged. TSTT believes
the basic rules of procedural fairness entitle concessionaires to be
advised of market definition procedure. Given that market
definition is central to a dominance determination and any
consequent competitive proceedings, the criteria should be
transparently and precisely defined. Explaining the basis for the
market definitions will also make it easier for firms — or indeed
the Authority — to review those market definitions in light of any
changes in say, technology or customer preferences, that make a
narrowing or a widening of a market definition appropriate.

The Authority has responded to
TSTT’s comments in relation to the
Price Regulation Framework under
that document. The Regulations
relate more to process, merely
adopting the criteria and detail set
out in the framework.

The proposed process for definition
and redefinition of markets
provides opportunity for
consultation.
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

Section 4 d)

Section 4 f)

TSTT welcomes the opportunity for public consultation on this
important issue and urges the Authority to provide an adequate
timeframe for a considered response from stakeholders.

Cross reference with Regulation 10 — there appear to be more
burdensome obligations for such an application under Regulation
10. The Authority need to clarify exactly what will be needed for
such an application.

Section 5.

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT submits that the Authority should state exactly why the
information is needed and set out the information that it requires.
This provision should not be used as an opportunity for the
Authority to go on a fishing expedition. Furthermore in the
absence of comprehensive confidentiality provisions in thisor in
the parent legislation, these Regulations must include clear and
unambiguous statements ensuring that the information submitted
by concessionaire is held in the strictest confidence. A
concessionaire should also be given the opportunity to apply for
an extension if 28 day timeframe is not sufficient, and indicate a
time by which the information will become available.

TSTT’ssuggestion is impracticable.
In all cases the Authority’s right to
request information is
circumscribed by the requirement
for reasonableness in the context of
the exercise being conducted. It
would be premature to attempt to
define at this stage exactly what
information would be required in
any particular instance.

Section 80 of the Act, provides for
confidentiality of concessionaire
information.
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

A general right for the Authority to
grant an extension of any timeframe
has been added.

Assessment of dominance

Section 6.

Section ¢)

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT has provided a detailed response to the Authority’s Price
Regulation Framework consultation which includes our
comments on market definition which should be read together
with this response. TSTT is concerned that the drafting in the
policy and regulation is not consistent. The Framework document
suggests that the Authority will only look at market share when
determining dominance and yet the regulations state that
evidence to the contrary will be examined. TSTT supports the
view that market share should not be only indicator of dominance
and urges the Authority to consider the possibility that market
share is not the only factor that should be considered when
determining dominance.

TSTT would welcome an assurance that the Authority will be
consulting on the criteria before they are published. Dominance
should merit a separate consultation and should not simply be
referred to in passing in the pricing regulations.

TSTT has provided comments on the essential facilities doctrine
in our response on the Pricing Framework. TSTT is aware that
the concept of essential facilities has proved to be very
contentious, especially in terms of its application in European

The Framework document does not
suggest that the Authority will only
look at dominance. It refers to the
presumption  (which can be
rebutted) that is set out in these
regulations.

The basic criteria to be considered
when assessing dominance are
circumscribed by the provisions of
the Act.

The Authority considers the issue of
essential facilities to be critical,
particularly having regard to the
unique circumstances which pertain
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TATT 2/4/7




Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

competition law. Indeed, the standards for classifying something
as an essential facility have become increasingly rigorous the
Europe and the US with competition bodies and regulators there
becoming very cautious in their application of the doctrine. They
have recognized that the over-application of the doctrine can
seriously undermine the investment incentives of those firms that
may be identified as owning an essential facility. As a result, they
have required detailed analyses of competition in both the
relevant upstream and downstream markets.

in Trinidad and Tobago. The
criteria would be applied by the
Authority when it is appropriate to
do so. TSTT’s comments on the
Pricing Framework will  be
responded to in relation to that
document.

Section 7.

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

The Telecommunications Act states clearly at section 29 (9) that
“where a concessionaire deemed dominant by the Authority
pursuant to subsection (8) considers that it has lost its dominance,
it may apply to the Authority to be classified as non-dominant
and should the Authority so classify, the relevant concession
shall be amended to reflect such classification.” It would appear
that Regulation 7 (f) is attempting to dilute this provision of the
Act with the use of the phase “at its discretion”. A concessionaire
has an absolute right under the Act to apply to the Commission
for de-classification. The Authority does not have the discretion
to consider the response, it must look at the submission and apply
the appropriate criteria in deciding whether that concessionaire is
still dominant or not. The regulations cannot fetter the rights of
the concessionaire given under the Act.

The use of the words “at its
discretion” also contradicts
Regulation 10 and should be
removed.

Noted. The provision has been
revised.

Section 9.

Telecommunicat
ions Services of
Trinidad and

Regulations 8 & 9 repeat the information requirements under
Regulation 5. TSTT requests elucidation on the exact process for
information requests and suggests that they be streamlined into

TSTT submits that the
Authority should at minimum
set out in an information

The process has been changed. The
onus will be on the concessionaire
to make representations which it

27 June 2008
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Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category’
Tobago (TSTT) | one Regulation rather than dealt with piecemeal throughout | request: considers appropriate.

Regulations. TSTT also seeks clarification on when the Authority
is likely to publish a description of the process and methodology
it will apply to an assessment of dominance and the information
required fro such a assessment.

TSTT believes the basic rules of procedural fairness entitle
concessionaires to be advised of the specific nature and scope of
the proceedings being undertaken by the Authority. These should
be defined with precision and concessionaires should be entitled
to all statutory safeguards which are available with respect to any
proceedings being undertaken where, especially, there is a risk of
adverse findings, including the imposition of penalties, against a
concessionaire. The proper definition of the nature of
proceedings would assist concessionaries in determining whether
the documents requested are indeed relevant to proceedings being
undertaken.

e The precise nature of the
proceedings undertaken
by the Authority;

e The precise power under
the Telecommunications
Act or any applicable
regulations pursuant to
which the proceedings
have been undertaken by
the Authority;

e The basis on which the
Authority has arrived at
the conclusion that the
documents requested are
relevant or necessary to
the proceedings being
undertaken by the
Authority; and

e The basis on which the
Authority has arrived at
the conclusion that it is
necessary and proper for
a concessionaire to
release the documents

The process has been amended to
include a more comprehensive
process for obtaining
representations and responding to
them. The process also includes
publication at appropriate stages.

The process for assessment of
dominance, as well as the default
criteria, is contained in these draft
Regulations. The methodology,
including the particular tests to be
undertaken by the Authority would
depend on  the  particular
circumstances in the market in
which dominance is being assessed.

TSTT’s suggestion  regarding
information requests is noted, but
the Authority considers it would be
premature to attempt to define a list
of required information to be
included in a request. In any
situation, the Authority can only

27 June 2008
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ions Services of
Trinidad and
Tobago (TSTT)

Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category'
requested, inwhole orin | request  information  that is
part. reasonably required for the purpose
for which the information is being
sought. The information required to
establish reasonableness would vary
depending on the circumstances.
Section 10. Telecommunicat TSTT suggests that the | Comments noted. The Authority

Authority should include the
word “and published” after
“identified” to ensure that
dominant concessionaires
applying for a non-dominance
declaration are only required to
provide supporting evidence
based on the criteria that they
are aware of, i.e. that has been
published by the Authority

has  modified the  process
significantly, and believes that the
issue raised no longer arises.

Price Cap Regime

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT has provided detailed comments on the price cap in our
response to the Pricing Framework which should be read together
with this response. The Framework consultation states that there
will be a further consultation on price caps in the next six
months. TSTT believes that it is therefore premature to draft
secondary legislation before final policy position has been

Comments made in respect of the
Pricing Framework are addressed in
that document.
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

concluded.

Section 13 a)

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT is not clear why the Authority has included the phase “in a
market” .TSTT would be grateful for clarification on this.

Section 13 d)

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT is concerned with the way the price cap regime is being
dealt with in such a piecemeal approach. We believe that the
price cap should be consulted on a whole and in one consistent
consultation rather than being dealt with in these draft
regulations, the Pricing Framework and then a further
consultation. Such an approach makes it difficult to understand
the price cap policy and will not result in a coherent overall
consultation or give stakeholders the opportunity to comment on
policy thinking as a whole. These regulations state that
stakeholders will be given the opportunity to provide comments
but then they also set out much of the price cap regime. The
process seems extremely disorganized and uncertain.

The further consultation referred to
has been removed. The Pricing
Framework and the Regulations are
being consulted on together. The
Framework contains the discussion
and policy statements regarding the
general applicability of price
controls, the Regulations set out the
process to be followed in
establishing price controls in any
particular case. Where a price
control is implemented, the process
includes appropriate due process.

Section 14 4)

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT believes that this drafting is intended to provide a carry
over mechanism. Whilst we support this principle we believe that
the drafting could be much clearer.

Noted. Any carry over mechanism
would be determined on a case by
case basis though the general power
to include such mechanisms in a
price cap has been included.

Notification of Proposed Price
Changes

Telecommunicat
ions Services of

This is extremely onerous requirement given that the Authority is
already requiring annual compliance information. Furthermore,

TSTT would suggests a dual
process for price approvals

The Authority does not agree. It is
essential that the Authority have the

27 June 2008
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

Section 15

Trinidad and
Tobago (TSTT)

30 days is an extremely long turn around time for price decreases
which will make it hard for regulated concessionaires to compete.

whereby for a price increase the
Authority replies in writing to a
request by concessionaire within
30 days of receipt of the tariff
filing, failing which, such filing
shall be deemed approved by
the Authority. However, price
decreases should be permitted
immediately but the Authority
could then take up to 30 days
after the introduction of the rate
or tariff decrease to assess
whether the rates or tariff are
anti-competitive  through a
determination of whether they
are above a long run
incremental cost price floor.

TSTT would also suggest that
the regulations should include
drafting that states that the
Authority  will  keep as
confidential any filings made
under this regulation and that
the contents of rate or tariff
decrease  filing shall be

opportunity to  consider the
implications of any price change
prior to its notification to the public.
The Authority will, however, seek
to expedite non-objection to price
reductions.

Provisions regarding confidentiality
are contained in the Act at section
80.

27 June 2008
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

confidential.

TSTT would also suggests that
the Regulations should clearly
state that where the Authority
has determined that a service is
a regulated service under price
cap, that the rates for that
service shall then only be
subject to the rate regulation
determined under the price cap.
Concessionaires who are subject
to the price cap should not have
to operate with the uncertainty
that, having compiled with the
price cap regime, that they may
also be regulated under another
price regulation scheme. TSTT
would therefore suggests the
following drafting:

“the  Authority shall not
suspend, cancel or change a rate
or condition that compiles with
an approved price cap plan,
where the provisions of the

The Authority agrees that price
regulation should only be imposed
under one scheme at a time,
however, the proposed drafting
suggestion is not accepted.

Noted. However, the Authority
believes that such principles are
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

price cap plan have been agreed
by the Authority and the
concessionaire to which the
price cap applies”

TSTT suggests that it would be
helpful in crafting a price
regime if some generic wording
were included that captured the
principles behind price
regulation. For example:

“In approving, disallowing or
amending any regulated rate or
tariff filed by the
concessionaire, the aim of the
Authority shall be to facilitate
the  policy of  market
liberalization and competitive
pricing.”

inherent in the Telecommunications
Act 2001, within which the
provisions of any Regulations must
be read.

Price Review Procedure

Section 17

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

TSTT strongly objects to the broad nature of the review criteria.
Subsection ¢) in particular is extremely subjective and could be
abused. TSTT believes that before a price review is instituted,
that the Authority must have good grounds for doing so.

TSTT has serious misgivings about the entire price review

The Authority does not agree that
the process is subjective. TSTT
should note that the Authority must
act reasonable and rationally, and
therefore good grounds would be
required before the commencement
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

procedure set out below. The process is ill conceived, convoluted
and will tie up regulated concessionaires for months. This is not
in the interests of a competitive market and therefore consumers,
and is at odds with the requirements under section 18(3) and (5)
of the Telecommunications Act, which states:

18 (3) In performance of its functions, the Authority shall have
regard to the interests of consumers and in particular —

(a) to the quality and reliability of the service provided at the
lowest possible cost;

(b) to the treatment of consumers and service provided at the
lowest possible cost;

18 (5) At all times the Authority shall in performance of its
functions and exercise of its powers, act in an objective,
transparent and non-discriminatory manner.

TSTT believes that by restricting a concessionaire’s ability to
change its prices by subjecting it to a long drawn out review
process, does not provide service at the lowest possible cost and
discriminates against regulated concessionaires (unless it can be
shown that the concessionaire is acting in an anti-competitive
manner — but TSTT does not believe that the broad nature of
review criteria will limit the Authority to investigating on the
basis of anti-competitive behaviour alone.) TSTT believes that
there are other regulatory tools available to the Authority in the

of a review based on subsection
17(c).

The process is comprehensive to as
to ensure that due-process is
observed prior to the Authority
making a determination.

The process is unlikely to be
reasonably employed in the case of
a price reduction, unless cross-
subsidy or other anti-competitive
behaviour is suspected.
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Document
Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

event that they believe that prices are anti-competitive which are
less intrusive, time consuming and expensive that this unwieldy
and disproportionate response. TSTT believes that this review
procedure should be removed from regulations.

Further this regulation states that price review procedure applies
to “any price for any service of any concessionaire”. This means
that even though a concessionaire is already subject to a price cap
regime and notification requirements, in addition it could also
find itself embroiled in the mire of a price review procedure. This
process simply makes a mockery of the price

cap mechanism. At the very least there should be drafting which
excludes prices that are already regulated under the price cap
plan from the procedure as suggested in our comments

under regulation 15.

Similarly to the comments above,
unless there is reasonable reason to
believe anti-competitive behaviour
is involved, the instigation of a
review of a price subject to and
consistent with a price cap is
unlikely to be reasonable.

Section 18 Telecommunicat | TSTT would like to understand the form that the notification will Noted. The document has been
ions Services of | take. How is a concessionaire to present evidence to the modified to take account of this
Trinidad  and | Authority unless it has a good understanding of the case against comment.
Tobago (TSTT) |it? TSTT believes that any information request from the
Authority should be reasonable and specific and set out in the
notice.
Section 19 Telecommunicat | Again, TSTT requests clarification on whether this process is The process applies only where no
ions Services of | intended to apply to concessionaires who are operating under a price control is already in place.
Trinidad  and | price cap regime?
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Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category’
Tobago (TSTT)

Price Review Panel

Telecommunicat
ions Services of

When is the commencement date of the review — the date of
notification to the concessionaire? This need to be made clear in

This has been addressed.

Section 20 Trinidad  and | the Regulations.
Tobago (TSTT)

Section 21 Telecommunicat | Are the experts part of the Panel or just advisors? The regulations are clear. The Panel
ions Services of is appointed by the Authority,
Trinidad  and experts would be advisors.
Tobago (TSTT)

Section 24 Telecommunicat | TSTT would appreciate clarification on the confidentiality issues The protection of information is
ions Services of | surrounding not just the price review procedure but also the filing addressed in section 80 of the Act
Trinidad  and | of prices generally. Our comments earlier on the issue of and the concessions.
Tobago (TSTT) | confidentiality and the need for comprehensive provisions for the

protection of information is pertinent.

Section 25 Telecommunicat | How will these hearings be conducted? The Panel will be empowered to
ions Services of determine its own process.
Trinidad  and
Tobago (TSTT)

Section 26 This timeframe is completely inappropriate. The concessionaire The circumstances in which a

will already have been waiting nearly 2 months for the Panel to
commence a review given that there is a 28 days notification
period, plus a further 21 days for the establishment of the Panel.
It is impossible for concessionaires to run their businesses with
such uncertainty and obstacles in their path. This process would
mean that at a minimum, the review process would take 5 months

review will be instigated are limited
to reasonable suspicion of anti-
competitive or other unlawful
activity, uncontested markets or
matters of  general  public
importance. The Authority has
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Sub-Section

Submission
Made By:
Stakeholder
Category’

Comments Received

Recommendations Made

TATT’s Decisions

and this does not even take into account the ensuing consultation
to be conducted under regulation 27. It is difficult to see how
such a long winded process can possibly be in the interests of
consumers and it will certainly result in the discrimination of one
concessionaire against another.

difficulty in appreciating the scope
for discrimination referred to.

Section 27

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

Together with the process already set out, this is a completely
absurd proposal and will mean that the already excessive
timeframe is further extended. The Authority would need to draft
the consultation paper and then publish it for consultation and
review comments. Notwithstanding TSTT’s views on the
consultation process to date, this is likely to take at least another
couple of months.

TSTT believes that this entire process will be used in an anti-
competitive way by concessionaires. Given the broad and
subjective review criteria, concessionaires will be able to use this
process as a filibustering strategy in order to prevent other
concessionaires from altering their prices in order to compete
effectively. Such a disproportionate review process will
essentially mean that a concessionaire has no power over its own
business and will be shackled by regulatory overkill. This will
not benefit the market nor provide consumers with the choice and
price differentiation that they should be able to expect in a
competitive environment.

The consultation  process s
intended to afford additional
opportunity for comment. A Price
Review Procedure will only be
implemented if the Authority
considers it appropriate to do so.
The Authority will seek to ensure
that it is not abused by
concessionaires, however, it is
essential that concessionaire’s
prices are amenable to review, and
also that public consultation on
prices which have significant public
impact is possible.

Section 28

Telecommunicat

TSTT submits that in the event of the Authority not accepting the

Noted. Amendments have been
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Requirements of Accounting
Separation

Section 31

ions Services of
Trinidad and
Tobago (TSTT)

Telecommunicat
ions Services of
Trinidad and
Tobago (TSTT)

already unfeasibly long process for a price review.

TSTT has provided a detailed response to the Authority’s
Accounting Separation Consultation which should be read
together with this response. TSTT believes that regulations for
accounting separation should be drafted once the policy has been
set. There are a number of significant differences between the
policy and the regulations. Whilst the policy is not clear on what
basis a concessionaire is determined to be subject to the
requirement to produce separate accounts, the regulations set out
a number of criteria. However, even with the very basic criteria
that are set out, the regulations do not sufficiently explain the
principles of clear market failures or overriding public policy
concerns which rightly ought to be examined before requiring
accounting separation.

Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category'
ions Services of | recommendation of the Panel that this now means that a process made.
Trinidad  and | which has already taken 5 months will take a further 28 days with
Tobago (TSTT) | the unwelcome prospect of a further extension. TSTT objects to
this review process in the strongest terms and urges that this
entire section of the Regulations be urgently amended to better
reflect the needs of the industry and of consumers.
Section 30 Telecommunicat | This timeframe now means that yet another month is added to an Noted.

This part has been deleted and
addressed in a separate document.
Please see the draft
Telecommunications (Accounting
Separation) Regulations.
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TATT’s Decisions

Regulators generally follow a two-stage process to determine if
ex-ante measures, such as accounting separation, are necessary.
The first stage is to define relevant markets that may be subject to
ex-ante regulation and to assess the degree of competitiveness,
barriers to entry and availability of substitute products and
assessing the degree of competition on that relevant market. The
assessment must be consistent with Significant Market Power
Guidelines. If dominance exists, a second stage would involve
determining what market failure or public policy concern would
result from that dominance and considering what, if any
regulatory remedy is necessary to deal with that concern. TSTT
believes the regulations as drafted do not provide adequate
guidance on the due regulatory process that must be followed
before accounting separation could be required of a
concessionaire.

Sections 33-36.

Ministry of
Public
Administration
and Information,
(MPAL)

It may be advantageous to distil the accounting separation
regulations from this document into separate document. Please
see MPAI’s comments regarding the Accounting Separation
Guidelines.

This part has been deleted and
addressed in a separate document.
Please see the draft
Telecommunications (Accounting
Separation) Regulations.

Section 33

Telecommunicat
ions Services of

The requirement to deliver separated accounts within 3 months of
being given notice to do so is too onerous for a number of

This part has been deleted and
addressed in a separate document.
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Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category’
Trinidad  and | reasons. First, as is clear from the proposed accounting Please see the draft
Tobago (TSTT) | separation policy, the Authority is going to have to determine or Telecommunications (Accounting

at least validate a methodology before it is implemented with any
concessionaire’s accounts. This may involve new accounting
software, restructuring of cost centres and creation of numerous
processes to deliver information for cost allocation. Second, of
necessity, separated accounts have to be done after financial
accounts have been completed. Logically the financial year for
separated accounts will have to be the same as the statutory year.
The Authority cannot arbitrarily set a three month timeframe as a
reasonable timeframe for the provision of separated accounts. It
is our considered view and after reviewing the situation in several
markets where separated accounts is a requirement, that a
minimum of six months after a statutory year end would be
required before separated accounts for that period could be
prepared. In fact for the provision of the first set of accounts a
longer period of nine months is a more suitable period.

TSTT would point to markets such as UK, Jamaica and Ireland.
In Jamaica six months is allowed for the publication of regulatory
accounts. In the UK where BT has had years of experience in
publishing regulated accounts, in August of 2006, the period for
publication was extended by two months. The requirement is
now no later than six months after the period to which they
relate. In the case of eircom in Ireland, the current publication

timeframe is five to six months after the financial yearend. TSTT

Separation) Regulations.
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37. Penalty for breach of
Regulation

ions Services of
Trinidad and
Tobago (TSTT)

Windward
Telecom

The maximum fine for a breach of the Regulations has been
limited TT$50,000. We believe that this maximum does not
provide enough of an economic deterrent to concessionaires,
particularly large dominant carriers.  For example, we would
note that simple under-pricing of inbound termination by
US$0.01 per minute to thwart competition involves a revenue
“opportunity” of TT $93,000 per day. TSTT’s proposed DS-3
interconnection charge of US$82,600 per month exceeds the
causal cost of such facilities by at least US$79,000 (TT$490,000)
per month. The proposed fines will not induce dominant carriers
to comply with the regulations.

Document Submission Comments Received Recommendations Made TATT’s Decisions
Sub-Section Made By:
Stakeholder
Category'
would strongly urge the Authority to follow international best
practice in setting regulations for separated accounts.
Section 36 Telecommunicat | Any timeframe set by the Authority should be reasonable. This part has been deleted and

addressed in a separate document.
Please see the draft
Telecommunications (Accounting
Separation) Regulations.

The proposed fine is the maximum
possible under the
Telecommunications Act 2001.

Inspection

Telecommunicat
ions Services of

TSTT repeats its concern that the information requested by the
Authority must be demanded in such a way that a concessionaire

The Authority repeats its response
above.
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TATT’s Decisions

Document Submission Comments Received Recommendations Made
Sub-Section Made By:
Stakeholder
Category’
Section 38 Trinidad  and | understands why the information is being requested, exactly what
Tobago (TSTT) | information is required and observance by the Authority of the

established confidentiality procedures/guidelines as provided by
the Authority in furtherance of the relevant provisions of the
Telecommunications Act, 2001.
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